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II. ARGUMENT IN REPLY 
A. The Failure to Consider and Rule Upon the Motion for Conflict-Free 
Counsel Requires Reversal 
In his Opening Brief, Mr. Ferrier has argued that the failure to consider and rule upon his 
motion for conflict-free substitute counsel requires reversal of the denial of the motion to correct 
an illegal sentence and further that the motion to correct an illegal sentence was erroneously 
denied. In response to the argument regarding the error in failing to rule upon the motion for 
conflict-free substitute counsel, the State has argued that any error was ham1less because the right 
to counsel was only a statutory right and not a constitutional right and the Rule 35 motion was 
frivolous. See Respondent's Brief at pages 7-11. 
The State's argument is inapposite because it conflates a Rule 35(b) motion for reduction 
of sentence with a Rule 35(a) motion for correction of an illegal sentence and fails to take into 
account that different constitutional standards apply to these different motions. 
As set out in the Opening Brief, a criminal defendant has a constitutional and statutory 
right to counsel at all critical stages of the criminal process. U.S. Const. Amends. 6 and 14; 
Idaho Const. Art. I,§ 13; I.C. §§ 19-851, 19-852; I.C.R. 44; ~Murray v. State, 121 Idaho 918,923 
n. 3,828 P.2d 1323, 1328, n. 3 (Ct. App. 1992); State v. Wade, 125 Idaho 522,523,873 P.2d 
167, 168 (Ct. App. 1994). 
The State argues that the right to counsel in a Rule 35 motion is only statutory and not 
constitutional. Therefore, Mr. Ferrier could be denied counsel if the Court found that his motion 
was frivolous and so there was no error in ignoring his motion for conflict-free counsel. 
Respondent's Brief at page 7-11. In making this argument the State relies solely upon case law 
interpreting the right to counsel in a state or federal Rule 3 5 motion for reduction of sentence and 
case law concerning the right to be present, rather than the right to representation. 1vl11rray, supra 
(analyzing right to counsel in motion for reduction of sentence); United States v. Taylor, 414 
F.3cl 528 (4th Cir. 2005) (analyzing right to counsel in motion for reduction of sentence); United 
States v. Jackson, 923 F.2d 1494 (I 1th Cir. 1991) (analyzing the right to be present under a prior 
version of Federal Criminal Rule 3 5); United States v. Paloma, 80 F.3d 138 (5 th Cir. 1996) 
(analyzing right to counsel in motion to reduce sentence). The State cites no case law regarding a 
constitutional right to counsel in a Rule 35 motion for coITection of an illegal sentence. 
However, Idaho case law clearly establishes that the constitutional rights implicated in a 
Rule 35 motion to correct an illegal sentence are greater than those implicated in a Rule 35 
motion to reduce an otherwise legal sentence. Compare State v. Money, 109 Idaho 757, 759,710 
P.2d 667, 669 (Ct. App. 1985), holding that a defendant has a due process right to be present 
when an illegal sentence is corrected under ICR 35(a) with State v. James, I 12 Idaho 239,242, 
731 P.2d 234,237 (Ct. App. 1986), holding that a defendant does not have a due process right to 
be present at a hearing on a Rule 35 motion to reduce sentence. 
While the State may or may not be correct that there is no constitutional right to counsel 
in a Rule 35 motion for reduction of sentence, that issue has not been determined in Idaho. See 
Murray, supra, specifically declining the State's invitation to deny a constitutional right to 
counsel and noting the statutory right to counsel at public expense is well established aside from 
any constitutional consideration. And, that issue is not before this Court in this appeal. 
However, regardless of the constitutional scope of the right to counsel in a motion for 
reduction of a legal sentence, the State is absolutely incorrect in its assertion that there is no 
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constitutional right to counsel in a Rule 35 motion for correction of an illegal sentence. 
The Sixth Amendment as applied to Idaho through the Fourteenth Amendment guarantees 
a defendant the right to counsel during all "critical stages" of the adversarial proceedings. United 
States v. Wade, 388 U.S. 218,224, 87 S.Ct. 1926, 1931 (1967); State v. Ruth, 102 Idaho 638,637 
P.2d 415 (1981); Estrada v. State, 143 Idaho 558,562, 149 P.3d 833,837 (2006). The right is 
likewise guaranteed by Idaho Constitution Article 1, Section 13. 
As set out in Estrada: 
A defendant's right to effective assistance of counsel 'extends to all critical stages 
of the prosecution where his substantial rights may be affected, and sentencing is 
one such stage.' Retamoza v. State, 125 Idaho 792, 796, 874 P.2d 603,607 (Ct. 
App. 1994) (citingMempa v. Rhay, 389 U.S. 128, 134, 88 S.Ct. 254,256, 19 
L.Ed.2d 336, 340 (1967)). In determining whether a particular stage is 'critical,' it 
is necessary 'to analyze whether potential substantial prejudice to defendant's 
rights inheres in the particular confrontation and the ability of counsel to help 
avoid that prejudice.' Wade, 388 U.S. at 227, 87 S.Ct. at 1932, 18 L.Ed.2d at 
1157. "[I]fthe stage is not critical, there can be no constitutional violation, no 
matter how deficient counsel's performance.' United States v. Benlian, 63 F.3d 
824, 827 (9th Cir. 1995). 
143 Idaho at 562, 149 P.3d at 837. 
Clearly, a criminal defendant's substantial rights are affected when the court rules upon a 
motion to correct an illegal sentence. "It is a miscarriage of justice to give a person an illegal 
sentence that increases his punishment, just as it is to convict an innocent person." United States 
v. Paladino, 401 F.3d 471, 483 (T" Cir. 2005). In the federal courts, the entry of an illegal 
sentence is a serious error routinely corrected on a plain en-or appellate review which requires a 
showing of a violation of a defendant's substantial rights. United States v. Pawlinski, 374 F.3d 
536,541 (T" Cir. 2004). See United States v. Olano, 507 U.S. 725, 732, 113 S.Ct. 1770, 1776 
( 1993) (plain error review requires showing of an error that affect substantial rights). 
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Rule 35(a) motions to correct an illegal sentence are a critical stage of the criminal 
proceedings and the federal and state constitutional right to the assistance of counsel apply. 
Consequently, as set out in Mr. Ferrier's Opening Brief at pages 2-4, reversible error occurred 
when the District Court failed to make a proper inquiry after Mr. Ferrier's objection to the 
conflict of appointed counsel. State v. Severson, 14 7 Idaho 694, 703, 215 P .3d 414, 423 (2009). 
See also, Holloway v. Arkansas, 435 U.S. 475,488, 98 S.Ct. 1173, 1179 (1978); Hamilton v. 
Ford, 969 F.2d 1005, 1011(11 th Cir. 1992). 1 
III. CONCLUSION 
For the reasons set forth before the District Court, the Opening Brief and above, Mr. 
Ferrier asks this Court to reverse the order denying his Criminal Rule 35 motion to c01rect an 
illegal sentence. 
-/( 
Respectfully submitted this /1- day of March, 2012. 
Deborah Whippl~ 
Attorney for Eric Ferrier 
1 The State attempts to avoid reversal in this case by arguing that the requirements of an 
adequate inquiry are fact specific and determined on a case-by-case basis, citing Atley v. Ault, 
191 F.3d 865, 872 (8 th Cir. 1999), and that in this case no inquiry was sufficient even though Mr. 
Ferrier did raise an objection. Respondent's Brief at page 10. However, the language the State 
relies upon is dicta. In Atley, the federal court found that the Iowa Supreme Court had 
unreasonably applied Holloway when it found that a trial court was not required to make further 
inquiry into the factual nature of a claim of a conflict of interest. Alley docs not support the 
State's assertion that a trial court need not make any inquiry at all upon a defendant's objection 
to a conflict of interest. 
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